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veyed, to an execution creditor, for such creditor may proceed to 
levy his execution upon such property; hence the inference seems 
unavoidable that such liability, being, in the very terms of the stat- 
ute, "by reason of the lien of his writ of fieri facias," can be enforced 
by suggestion under this statute. 

J. F M. 



Power of Town to Assess and Tax Property Not Assessed by State 

Officers. 

The following question has been propounded to the "Register" by 
a subscriber: 
Editors "Virginia Law Register": 

Cannot the council of a town by an ordinance duly passed and 
under § 1038 of the Code (vol. 3, page 131) appoint and authorize 
the clerk of the council to make assessment for taxation under § 1043 
upon property within the corporation found to have been omitted 
by the State Assessor and Commissioner of the Revenue? 

Our town is incorporated, but we have no charter other than the 
general laws of the State. See Acts of 1908, page 189. 

I am a layman and as our council has received conflicting opinions 
regarding its authority with reference to the matter I have been in- 
vestigating and found several Virginia decisions that appear to me 
to favor the proposal. 

See Whiting v. West Point, 88 Va. 905, 14 S. E. 698; Violett v. 
Alexandria, 92 Va. 561, 23 S. E. 909; Hicks v. Bristol, 102 Va. 861, 
47 S. E. 1009; Day v. Roberts, 101 Va. 248, 43 S. E. 362; Campbell v. 
Bryant, 104 Va. 509, 52 S. E. 638. 

Under the circumstances prevailing and the necessity for some ac- 
tion being taken to get our town tax matters in first class shape, a 
legal opinion from a totally disinterested and unbiased source will 
be of great help. 

Subscriber. 

One of the editors answers this as follows: 

I have spent some little time in investigating the question you pro- 
pound, and the question is an interesting one on which I have been 
able to find practically no direct authority. It will have to be re- 
solved, therefore, by an application of general principles of construc- 
tion to the words of the statutes. I have not had time to go outside 
of our own decisions for construction of similar statutes. 

In the first place it must be remembered that the power to tax 
must be expressly or by necessary implication conferred upon a 
municipality before it can be exercised, but where it has been so con- 
ferred, it is the power of the state acting through the municipality 
and carries with it all the state's power of taxation over the subject 
matter. 
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In the second place the power of your town to tax property which 
has not been assessed by the Commissioner of the Revenue, who is 
ordinarily the officer to make such assessments, must rest upon § 
1038 (vol. 3, p. 131) and § 1043, of the Virginia Code. Section 1043 
(which clearly confers upon the council power to lay its levy "upon 
any property therein," and does not seem to qualify same by limiting 
it to property at the time assessed with state taxes, as it does in the 
case of "other subjects") has the same wording and punctuation as 
in the Code of 1887. This power seems to be a general one to tax 
visible property in the town, and the only thing lacking is machinery 
for assessing it, where it has not been assessed by the Commissioner 
of the Revenue. But this I think might be found in § 1038 in the 
power conferred to "appoint a collector of its taxes and levies, and 
such other officers as they may deem proper, define their powers, 
prescribe their duties and compensation," etc. This would seem a 
necessary and proper deduction, unless the Legislature did not in- 
tend towns to tax any property that had not 'been assessed by the 
Commissioner of the Revenue. This would no doubt be the argu- 
ment against the right, that is, that the town being a part of the 
county for taxing purposes, the interests of town and county are 
identical, and that one assessing officer is sufficient for both. The 
fact that the Code no where mentions specifically an assessor for a 
town, but only Commissioners of the Revenue, and the general as- 
sessors of land, seems to lend countenance to this view. However, 
the Legislature has frequently specifically given to municipalities the 
power to assess property for taxation, as well as to tax the same 
after being assessed, under their charters, many of which are now in 
force. 

Another and an influential consideration, it appears to me, is the 
fact that § 1040 formerly provided that, in cities and towns the as- 
sessment of real estate for municipal taxation should be the same as 
the assessment thereof for state taxation. This section was repealed 
and is replaced by § 128, art. 8, Va. Const. 1902, as well as § 1033h of 
the Code, which provides "in cities and towns the assessment of real 
estate and personal property for the purpose of municipal taxation, 
shall be the same as the assessment thereof for the purpose of state 
taxation, whenever there shall be a state assessment of such property." 
The inference is very strong that there has been a change in the law 
here, and that the Constitutional Convention contemplated an assess- 
ment of property by cities and towns where there was no assessment 
for the purpose of state taxation of such property. This conclusion 
finds support in West v. Newport News, 104 Va. 21, 51 S. E. 206, 
where the court held that an ordinance of the city of Newport News 
taxing bank stock necessarily followed the state assessment thereof, 
and the claim was made that a clause of the charter, applying only 
where thert was no state assessment, was unconstitutional, and the 



650 17 VIRGINIA LAW REGISTER. [Dec, 

court said that the assessment complained of was not made under 
that section, being based on the state assessment, and the question 
did not arise in the case. But the court said the charter provision 
complained of applied only when there was no state assessment, quot- 
ing § 1033h and italicising the words "Whenever there shall be a state 
assessment of such property." 

It has been held that § 508 of the Code of 1887, as to assessment 
by Commissioners of the Revenue (same section of Code of 1904), 
of any property omitted for any previous year, has no application to 
municipal taxation. Whiting v. West Point, 89 Va. 741, 17 S. E. 1. 

I do not think that the cases you cite bear much on the question 
one way or the other. Whiting v. Town of West Point, 88 Va. 905, 
14 S. E. 698, was a case denying the right of exemption to a town 
upon which a general power of taxation had been conferred. The 
court said: "Whenever taxes are imposed, whether by a municipality 
or the state, it is, in legal contemplation, the act of the state, acting 
either by her own officers or other agents designated for the 
purpose." 

Violett v. Alexandria, 92 Va. 561, 23 S. E. 909, and Hicks v. City of 
Bristol, 102 Va. 861, are special assessment cases and turn on what 
constitutes due process of law in laying a special assessment. 

Campbell v. Bryant, 104 Va. 509, 52 S. E. 638, and Day v. Roberts, 
101 Va. 248, 43 S. E. 362, relate to the exemption of town property 
from county taxes, and hold that it cannot be affected, except as to 
road taxes, where the town may be made a separate road district. 

While chapter 23 relates wholly to the general quinquennial assess- 
ment by the assessors of counties and cities (see Heth v. Radford, 96 
Va. 272, 31 S. E. 8), it was not considered to prevent a town from 
being authorized by its charter to appoint an assessor to assess all 
personal property, and all improvements on land since the last pre- 
ceding assessment (see Whiting v. West Point, 88 Va. 905, 14 S. E. 
698). There would seem to be no reason why his authority might 
not have been extended to omitted realty or personalty. 

Wytheville v. Johnson, 108 Va. 589, 62 S. E. 328, quotes and con- 
strues § 1043 in connection with a charter provision, but not on this 
point. 

In conclusion, while I do not think the point is free from doubt, 
I am inclined to think, upon the considerations I have named, that 
your question should be answered in the affirmative. 

J. F. M. 



